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JUDGMENT

MAMBILIMA, CJ delivered the Judgment of the Court.
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This is an appeal from a judgment of the High Court ¢ livered
on 4% September 2014. The said Judgment followed an apneal by
the Appellant from a decision of the Competition and Consumer
Protection Tribunal (hereinafter referred to as “the Tribunal?)
rendered on 3 September 2013.

The facts of this case are simple and substantially not in
dispute. On 16™ October 2012, the Appellant conducted what it
referred to as a dawn raid at the 1st Respondent’s premises and
collected various items. On 6% November 2012, the Ag pellant
issued the 1st Respondent with a Notice of Investigation (hercinafter
Asometimes referfed to as the N oﬁce). We have rebroduced the Noﬁce
later in this Judgment. It suffices at this point to say that tl¢ Notice
informed the 1t Respondent that the Appellant had officially

commenced investigations against it. The Notice went on to r-quest
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the 1st Respondent to respond to that Notice within 14 cays of
receiving it.

The Notice of Investigation was served on the 1st Respondent
on 8% November 2012. The 1st Respondent did not respond ‘¢ the
Notice. Instead, on 22 November 2012, it lodged an appeal to the
Tribunal against the Notice and served the Notice of Appeal on the
Appellant on 23 November 2012.

In the meantime, on 234 April 2013, the Appellant prcceeded
to render its decision on the investigations it carried out. On 3r
June 2013, the Appellant served a copy of its decision on the 1st
Respondent. This prompted the 1st Respondent to meke an
application to the Tribunal pursuant to rule 19(1) of the
COMPETITION AND CONSUMER PROTECTION (TRIBUNAL)
RULES®. In that application, the 1st Respondent contend:d that
the Appellant acted in contravention of the COMPETITI?) ¥ AND
CONSUMER PROTECTION ACT™ (hereinafter referred to i1s “the
Act”), when it proceeded to investigate and render its decisibn in a

matter which had been appealed against to the Tribunal. The 1st
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Respondent asked the Tribunal to set aside the decision of the

Appellant.

After considering the submissions of Counsel frorm both
parties, the Tribunal held that the Appellant acted in contrav=ntion
of Section 55(11) of the Act when it proceeded to investigs te and
render its decision when there was an appeal pending befire the

Tribunal on the same issues. The said Section 55(11) provides that-

“55(11) The Commission shall not investigate a matter that is before
the Tribunal unless the Tribunal directs otherwise.”

The Appellant was dissatisfied with the decision of the
Tribunal and appealed to the lower Court on the following grounds

that:-

1. the Tribunal erred both in law and in fact by finding thai on the
available evidence before it the Appellant investigated 2 matter
that was before the Tribunal on appeal;

2. the Tribunal erred in law and misdirected itself by failing to take
into account the evidence filed to support the positin that
investigations had already taken place by the time the apjeal was
lodged; and

3. the Tribunal erred both in law and in fact by finding that Section
55(11) of the Competition and Consumer Protection Act No. 24 of
2010 operated as a law or lawful order to stop the Appel'z at from
making a determination under the circumstances of this ¢ ase.

The lower Court considered the facts of the cute, the

proceedings before the Tribunal, the judgment of the Triburza. and
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the submissions of Counsel and came to the conclusion that the
intention of the provisions of Section 55(11) is that any
investigation, enquiries and analysis of any sort being undcrtaken
by the Commission against an affected party, should be suso>nded
after an appeal has been lodged before the Tribunal, unl-ss the
Tribunal directs otherwise. The Court agreed with the Tribur al that
although ‘investigation’ and ‘decision’ entail different things, they
are related and one cannot exist without the other. The Co 1t went
on to say that there was no evidence to show that the Appe!l: nt had
completed investigations by 2204 November 2012, when th: appeal
was lodged with the Tribunal.

With regard to the argument by the Appellant that it issued
the Notice pursuant to Section 55(6) of the Act after it had
completed investigations, the Court stated that the Act requires the
Notice to be issued for the purpose of affording the person :.ffected
an opportunity to be heard. The learned trial Judge stated that
Section 55(6) did not imply that the Commission should inv stigate

and condemn a party unheard. She held the view that even v here
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the Notice is issued under Section 55(6), all the necessary stages in
investigating a person or an enterprise and rendering a dccision,
have to be adhered to.

The lower Court went on to hold that whatever secton the
Notice was issued under, at the point that the appeal was lodged,
everything pertaining to the investigations ought to hav= been
suspended regardless of the stage at which the investigations had
reached.

The lower Court agreed with the Tribunal that by the tme the
Appellant was lodging its grounds of objection to the Appea’ before
the Tribunal in December 2012, the matter was still at inve s igation
stage. According to the Court, this was clearly admittec by the
Appellant in its grounds of objection to the appeal.

Coming to the issue relating to conflict of interest alle zations
against the Vice-Chairperson of the Tribunal, the lower Court
expressed the opinion that the Appellant did not show that the

Vice-Chairperson was in a particular situation where her
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impartiality in taking part in the Tribunal proceedings might

reasonably be questioned.

In conclusion, the lower Court upheld the decision of the

Tribunal.

It

is against the above decision of the lower Court that the

Appellant has now appealed to this Court advancing the fcl!lowing

grounds of appeal:

1s

that the learned trial Judge erred in law and in fact wien she
held that the Appellant had continued to investigate the matter
after an appeal had been lodged by the Respondents v ith the
Competition and Consumer Protection Tribunal;

that the learned trial Judge erred in law and in fact wien she
held that the Respondents had not been given an opportiinity to
be heard before the decision of the 13th April, 2014 by the Board
of Commissioners for the Competition and Consumer Protection
Tribunal;

that the learned trial Judge erred in law and in fact waien she
found that the statement made by the Appellant that the matter
was still at investigation stage meant that the Appellant had not
concluded investigations at the time the Respondents Icdged. in
the appeal before the Competition and Consumer Protection
Tribunal;

that the learned trial Judge erred in law and misdirectec¢ herself
in fact when she held that the Vice-Chairperson ’or the
Competition anrd Consumer Protection Tribunal was mnot
conflicted as provided for in the Judicial (Code of Conduct) Act;
and

that the learned trial Judge erred in law and in fact v.:en she
joined the 204 Respondent to the Proceedings when they b ad not
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been party to the appeal and throughout the proceedinz: before
her.

In support of these grounds of appeal, the learned Couisel for
the Appellant filed written heads of argument in which he
abandoned the fourth ground. He argued the first and third
grounds of appeal together.

Counsel submitted that the whole of Section 55 of th¢ Act is
dedicated to investigations and determinations by the Competition
and Consumer Protection Commission, the Appellant hereir.. That
Sub-Section 11 of the said section prohibits the Commiss.cn from
investigating a matter that is before the Tribunal 'unless the
Tribunal otherwise directs.’ He contended that wh:n the
Appellant undertook a dawn raid on the premises of the Ist
Respondent on 16t October 2012, they were, in fact, inves igating
the ReSpondent'S conduct. Counsel referred to Section ¢ é,)(a),(b)

and (c) of the Act which provides as follows:-

“9. (1) A horizontal agreement between enterprises is prohib ted per
se, and void, if the agreement -

(a) fixes, directly or indirectly, a purchase or selling price or any
other trading conditions;

(b} divides markets by allocating customers, suppliers or ter -itories,
specific types of goods or services;
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(c) involves bid rigging, unless the person requesting thc bid is
informed of the terms of the agreement prior to the makia: of the
bid ....”

He submitted that the horizontal agreements prohibited inn Section
9(1)(a),(b) and (c), are concerted and cartelistic in nature. Ttz for
this reason, it is critical that any investigation, particulrly an
investigation like the one undertaken by the Appellant n this
matter, where evidence had to be sourced from the very enierprise
under investigation is undertaken discreetly.

According to Counsel, the nature of the wrongful acts alleged
to have been committed by the Respondents entailed that the
investigation had to be conducted under Section 55(6) of the Act,
which empowers the Appellant to defer the giving of the ' tice of
Investigation where it has reason to believe that the giving > notice
would prejudice the investigation. He pointed out, however, that
the format of the Notice of Investigation prescribed urcer the
COMPETITION AND CONSUMER PROTECTION (GEI'ERAL)
REGULATIONS!, does not distinguish between pre-inves igation

notification and post-investigation notification.
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Counsel further submitted that the Appellant gase the
Respondents fourteen days within which to respond to the Notice of
Investigation as prescribed by law. That at the close of the fourteen
days, the Respondents stood predisposed to prosecutic: under
Section 55(5) of the Act, for contravening Section 55(4) of th= same
Act, because the evidence obtained by the Appellant dur ng the
dawn raid was conclusive and remained undisputed oy the
Respondents since they did not respond to the Noice of
Investigation. That for this reason, the Appellant did not 1 sdirect
itself by rendering the decision without conducting further
investigations.
Counsel also referred us to the meaning of the word “cle¢ cision”
in the OXFORD COMPACT THESAURUS, 3RD EDITION, 2 005)%

in which the authors have defined that word to mean-

“resolution, conclusion, settlement, commitment, resolve,
adjudication, determination, verdict, finding, ruling,
recommendation, pronouncement, order, findings and result.”

He was alluding to the views of the Tribunal on pages 63-61 of

the record of appeal which, after considering the various defi: 'itions
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ascribed to the words 'investigation' and 'decision' stated, among

others, that:-

"The two words therefore are related and it is often diff cult to
distinguish them although the meaning is different."

He submitted that going by this meaning of tle word
“decision” in the Oxford dictionary, it is clear that at the joint of
rendering the decision, the Appellant was doing something totally
different from investigating. That the Court below, therefoc, erred

to have upheld the Tribunal's position that 'investigation' and

-

decision’ be taken to mean the same. According to Counsel,
Section 55(11) of the Act, which deals with ‘investigations’, cannot
be extended to include determinations or decisions. To butiess his
argument, Counsel referred to our decision in the case of THE
ATTORNEY-GENERAL AND ANOTHER V. LEWANIK4 AND

OTHERS"), where we stated that-

“If the words of the statute are precise and unambiguous. ‘hen no
more can be necessary than to expand on those words n their
ordinary and natural sense. Whenever a strict interpretation of a
statute gives rise to an absurdity and unjust situation, tii judges
can and should use their good sense to remedy it by readin z words
in it, if necessary, so as to do what Parliament would have d>ne had
they had the situation in mind”.
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He argued that in the context of section 35 (11) of the Act, no
absurdity arises from the strict interpretation of that provis on, for
there to be a need for further elaboration as to the true inter tion of
the Legislature.

Counsel contended that in the circumstances of this case,
what the Respondents should have done was to apply for 1 stay of
execution of the decision of the Appellant, since the Respoadents’
appeal fell outside the ambit of Section 55(11) of the Act and it
could not operate as a stay of execution as provided under Order
59, rule 13 of the RULES OF THE SUPREME COURT 1999

EDITION (WHITE BOOK)“ which states that-

“13(1) Except so far as the Court below or the Court of Aypp=al or a

single judge may otherwise direct-

(a) An appeal shall not operate as a stay of executini;: or of
proceedings under the decision of the Court below...”

It was Counsel’s further submission that for the Court to zive an
Order for stay of execution, the party seeking that rele’ must
specifically plead for it, as was held in the case of NDO!.:. CITY
COUNCIL V. CHARLES MWANSA®, where we also stated, among

others, that the Court’s decision in this regard is discretion:u v.
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On the issue as to whether the matter was still at inve 5 igation
stage when the 1st Respondent lodged its appeal with the 71ibunal,
Counsel maintained that at that point, the Appellant had cc1 cluded
its investigations.

Coming to the second ground of appeal, the ke nel of
Counsel’s submissions was that the Appellant gave ‘he Ist
Respondent a Notice of Investigation and requested it to respond to
the Notice within fourteen days. That the learned trial Judge
therefore, erred when she found that the Respondents /cre not
given an opportunity to be heard.

On the fifth ground of appeal, Counsel submitted that the
learned trial Judge erred in law and in fact, when she joined the 2nd
Respondent to the proceedings at the point of deliveriig her
judgment when it had not been a party to the aprzsil and
throughout the proceedings. That while it is trite law that t 1> Court
has jurisdiction to order both non-joinder and misjoinder of parties
under Order 14 Rule 5 (1) of the HIGH COURT RULES®? - se law

has shown that where a party has sufficient interest in a ca:se,
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they may apply to be joined even where judgment has alre:i« y been
rendered. Counsel also referred us to the case of ZAMBIA
WILDLIFE AUTHORITY AND OTHERS V. MUTEETA COM V¥ UNITY
RESOURCES BOARD DEVELOPMENT CO-OPEF ATIVE
SOCIETY", where it was stated that a party intending to joir a case
must state if they are opposing, supporting or coming as fii nds of
the Court. He argued that since the 2rd Respondent had i1 licated
its desire to be joined to the proceedings to oppose the apncal, the
Court ought to have formally given an order for non-joind«:, so as
to enable the parties conclusively deal with all the issues
surrounding the case. According to Counsel, a search on t1: court
record showed that there was no such order. He, therefore, argued
that the joining of the 2nd Respondent by the learned tri:d Judge
was irregular as it was not made in conformity with .the legal
provisions.

In response to the submissions on behalf of the Appells nt, the
learned Counsel for the 1st Respondent filed written leads of

argument on 29% June 2017. In the said heads of argumen:,
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Counsel indicated that he would only respond to the first second
and third grounds of appeal but not the fifth ground, becausc it was

directed to the 2nd Respondent.

On the first ground of appeal, Counsel argued that non: of the
grounds of appeal filed by the Appellant had challenged the finding
by the lower Court that there is a link between the pro-cess of
investigation and the decision making process. That since there is
no dispute that the process of investigation is linked to the j>rocess
of rendering the decision, the decision should not hav: been
rendered once the appeal had been lodged before the 7Tribunal,
except with the permission of the Tribunal. Counsel stresced the
fact that an inquiry into whether the Appellant contin ied to
investigate the matter whilst the appeal was pending befire the
Tribunal, is unnecessary because the learned trial Judge 'ilready
found that Section 55(11) of the Act did not allow the Appzlant to
legally continue to render a decision whilst the appeal was pending
before the Tribunal, without first obtaining the permission of the

Tribunal. In Counsel’s view, since the Appellant has not lodd an
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appeal against the learned trial Judge’s finding that th:e is a
connection between the process of investigation and the c=cision
making process, that omission condemns both grounds >1e and
three to failure.

Counsel submitted in the alternative, that the findinz by the
learned trial Judge, that the Appellant could not have conc!t ded its
investigations by the 22nd November 2012, was a finding of fact
which this Court can only interfere with on limited grourds. To
support his submission, Counsel relied on, among others, the case
of WILSON MASAUSO ZULU V. AVONDALE HOUSING PR IJECT

LIMITED® where we said that-

“The appellate Court will only reverse findings of fact mzaie by a
trial Court if it is satisfied that the findings in question wer: either
perverse or made in the absence of any relevant evidence o1 upon a
misapprehension of the facts.”

Counsel contended that the Appellant has not establishad that
the finding of fact which they seek to assail was perverse, riade in
the absence of any relevant evidence, or based on a

misapprehension of facts. In Counsel’s opinion, there was su ficient
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evidence to support the finding of fact made by the learnd trial

Judge.

Coming to the second ground of appeal, Counsel raised quite
an interesting argument. He contended that the Appellani’s heads
of argument did not identify the relevant portion of the Judgment
appealed against, which formed the basis of that ground of appeal.
"To support his contention, he referred us to a portion of th> lower
Court’s judgment, appearing on page 45-46 of the record, it which

the Judge stated as follows:-

"From the forgoing, I find that the Appellant could not have
concluded their investigations by the 22nd November 2012 when
the Respondents lodged their appeal. Also, the Appellant's
investigations ought to have included amn inquiry irto the
Respondent's response on the allegations. That notwithstanding,
even assuming that the Appellant had concluded their
investigations into the matter the fact that the Respondents had
not been heard on the notice to investigate and more especially that
the Respondents had lodged an appeal, the Appellant ough® not to
have proceeded to render its decision on the matter. By d:ing so,
the Appellant was endeavouring to supersede the appeal "earing,
(emphasis by Counsel)

To use Counsel's own words "....we suspect that it is the
underlined text from the extract above that forn:s the

Appellant's gravamen."
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According to Counsel, the lower Court, in this «xtract,
confirmed that the Appellant could not have conclicead its
investigations by 22nd November, 2012. In Counsel’s opinion the
words that the Appellants were relying on as the basic ‘or the
second ground of appeal, were offered by the Judge on tte clear
assumption that the Appellant had, for argument’s sake, ccr cluded
its investigations into the matter. Counsel further argued taat the
second ground of appeal appears to have been predicated 1ij:0n the
success of the Appellant’s first and third grounds of apn»-:al. He
submitted that if the two grounds fail, the effect will be (I at this
Court will be agreeing with the finding of the Court below that the
Appellant had not concluded its investigations as at the datz when
the Respondent launched its appeal to the Tribunal. He thius urged
us not to dwell on the second ground of appeal if we dismriss the
first and third grounds. On the other hand, Counsel suihmitted
that if the first and third grounds of appeal succeed, his arg:ument,
in the alternative, is that what the lower Court was saying was that

the Appellant ought not to have proceeded to render its decis on for
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two reasons; firstly, on account that the Respondents v/ re not
heard, and, secondly because the Respondents had alreacy lodged
an appeal to the Tribunal.

Counsel submitted that for the decision of the lower Court to
be overturned, both reasons employed by the Court muast be
successfully impeached. That the Appellant has not shovmn this
Court that the Judge in the Court below was wrong in finciig that
the Appellant should not have proceeded to render a ruling on the
basis that the Respondent had lodged an appeal. That, th:refore,
that part of the finding must remain untouched. Counsel cortended
that there being no challenge to that part of the lower Court’s
Judgment, the argument as to whether this ground has merit will
be no more than an academic exercise because even if the Ap pellant
succeeds in ground two, the decision of the Court below. vill still
stand because of the unchallenged second reason for the lower
Court’s finding; that the Appellant ought not to have procz-ded to

render its decision. To support these submissions, Counsel ¢ ted
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our decision in the case of ZAMBIA DEMOCRATIC CONG? iSS V.

ATTORNEY GENERAL'®, where we said that-

“As a matter of practice, this Court disapproves being e:gaged in
academic exercises...”

With regard to the third ground of appeal, Counsel sl mitted
that his understanding of the submissions by the Appcl ant in
support of the third ground of appeal, was that the Cour below
erred in finding that the statement made by the Appclant in
paragraphs 2 and 3 of the Notice of Grounds of Oppositior. to the
Appeal filed before the Tribunal, amounted to an admissicon that
investigations were still on-going as at 6t December 2012. ( ounsel
submitted that the finding by the learned trial Judge in this regard
was not a finding of law but purely a finding of fact. "hat the
_ Appellant.did not establish any basis upon which the said fir ding of
fact could be interfered with.

Counsel went on to submit that even assuming that I ¢ third
ground of appeal was capable of being entertained by th:s Court,
the statements contained in paragraphs 2 and 3 of the Arc-llant’s

Notice of Grounds of Opposition to Appeal were correctly int2 preted
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by the lower Court. Counsel went on to submit that acccr ling to
what the Appellant stated in the said paragraphs, a: at 6%
December, 2012, the matter was merely at investigation sta:j .

The 2rd Respondent did not file any heads of argument.

When the appeal came up for hearing before us on 't July
2017, we asked Counsel for the 1st Respondent to address v< on the
issue as to whether one can, under Section 60 of the Acit, appeal
against the issuance of a Notice of Investigation. After belal;ouring
the point, Counsel applied for an adjournment in orde- to file
supplementary heads of argument to address us on the leu:l issue
that we had raised. We adjourned the matter for judgment but
granted Counsel leave to file supplementary heads of arjument
within 14 days and the same were filed on 25t July, 2017.

In the meantime, the learned Counsel for the Appellant, who
was not in attendance at the hearing of the appeal, v ote to
request, and was furnished with the verbatim record of the
proceedings of 11th July 2017. Upon perusal of the proce >dings,

he also filed submissions on the legal issues that the Court r..ised
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on 25th July 2017. We have taken the Appellant's sub T issions
into account in this judgment in the spirit of Article 11¢(2)(e) of
THE CONSTITUTION OF ZAMBIA (AMENDMENT) ACT® which
states that 'justice should be administered withoui undue
regard to procedural technicalities...” In view of the cecision
that we shall make, we need to hear both sides.

In their supplementary heads of argument, Counsel fcr the 1st
Respondent, contended that the legal issues raised by thic Court
were novel in the sense that they did not arise both be¢fire the
Tribunal and the lower Court; and, that they did not form part of
the grounds of appeal set forth by the Appellant in its Memcr andum
of Appeal. Counsel submitted that it is a well settled principle of law
that on appeal, a party cannot raise an issue which was not raised
in the lower Court. For. this argument, Counsel referred us to,
among other authorities, the case of BUCHMAN °*/ THE

ATTORNEY GENERAL’, where this Court held that-

“A matter not raised in the lower Court cannot be raised ir : higher
Court as a ground of appeal.”
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Counsel, however, conceded that this position does not 2aply to
points of law not raised in the lower Court. To butt-css his
argument, he cited, among others, the decision of the Court of
Appeal of Trinidad and Tobago, in the case of ATTORNEY

GENERAL V. K. C. CONFECTIONARY LIMITED® in which it held

that:-

“On appeal, a point of law not argued in the Court below ¢ould be
taken subject to certain limitations, namely, that the Court of
Appeal was satisfied that it was expedient in the interest o' justice
to entertain the new plea, that it could do so without injustice to
the other party and that the evidence on record was suffi:ient to
enable the Court to dispose of the point raised without having to
decide questions of fact.”

Counsel also cited an extract from HALSBURY’S LAWS OF
ENGLAND, 4™ EDITION, VOLUME 108, where the learned : uthors

have said that:-

“Jurisdiction as to points of law. The House of Lords has 1 duty to
determine what ought to be done in the subject matter of an appeal.
It therefore has a discretion to allow arguments on point: of law
which were abandoned or not raised in the Court belo'v but is
averse to doing so unless a refusal would result in injustice.”

To further buttress his point, Counsel referred us to a 1 umber
of cases, among which was the case of SOUTH OF SCOTLAND

ELECTRICITY BOARD V. BRITISH CENTRAL ELECTRICITY
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AUTHORITY V. BRITISH OXYGEN CO. LTD?, where the 1 use of

Lords said the following:-

“This House sometimes entertains a question which has not been
argued in the Courts below when justice requires that it should do
so, because there is no other means at hand by which the ¢ uestion
could be brought to judicial determination. In Stonehaven
Magistartes vs. Kincardineshire County Council (4) (1940 £.C (H.L)
56, it even entertained and decided on a point which '1u:d been
expressly abandoned in the Court below."

While Counsel agreed that this Court has the discietion to
delve into and consider points of law not raised in lower ourts,
they were, however, of the view that the said discretion may not be
exercised unless refusal to entertain the new point of lav would
occasion an injustice on the party raising it. They added tat the
new point of law must be one that arises from the main issuves that
were decided upon by the lower Court in the judgment or cecision
appealed against. In this respect, Counsel invited us to accept the
reasoning of the Court in the case of INLAND REVENUE
COMMISSION V. ROSS AND COUNTER'’, where it said thet

“It is mot open to a party on appeal to raise a point of law vl ich was
not taken or argued before the commissioners and cainot be
brought within any gquestions of law on which the opinior of the
Court is asked in the stated case.”
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Counsel contended that this appeal does not arise {rom the
main issues before the Tribunal, but from an interlocutory rling in
which the Tribunal ruled that once a matter is brought befo-e it on
appeal, the Appellant cannot continue to investigate it, i1iless it
obtains the leave of the Tribunal. He relied on, among others, the
case of the KC CONFECTIONARY LIMITED? referred to above. He
submitted that in that case, the Court of Appeal accepted to deal
with a new legal issue because the said issue related to the subject
matter of the appeal.

According to Counsel, had the Tribunal in this case 'nade a
decision on the main matter before it; and decided on the r ghts of
the parties in relation to the main issues; he could rct have
contested the exercise of discretion by this Court to entertin the
new points of law. Counsel went on to submit that in d=ciding
whether to exercise its discretion, this Court must consider v hether
the Appellant would suffer any injustice if the issue in qu=tion is
not dealt with by this Court. In Counsel’s opinion, the Ag pellant

would not suffer any injustice because it did not appear befo e this
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Court to prosecute their appeal. He contended that becausc of the
non appearance of the Appellant at the hearing of this appral, the
fate of this appeal should have been dismissal. That, th:refore,
there can be no injustice occasioned to the Appellant, if the Court
refuses to take the point of law when the appeal itself ought 1o have
been dismissed owing to the non-attendance of the Appellant. In
support of these arguments, Counsel referred us to Rule 77 (10) of

the SUPREME COURT RULES", which provides that:-

“71. (10) Subject to the provisions of rule 69, if on any day ! ixed for
hearing of an appeal-
(a) the appellant does not appear in person or by practitio er, the

appeal may be dismissed;

(b) the appellant appears, and any respondent fails to appecar either
in person or by practitioner, the appeal shall proceed in the absence
of such respondent unless the court for any sufficient reason sees fit
to adjourn the hearing;

(c) no party appears either in person or by practitioner, thc appeal
may be adjourned, struck out or dismissed.”

In Counsel’s ‘view, in the circ_umstances of th_is case, J,Ljusticg
will be inflicted on the 1st Respondent if this Court consid:rs the
new legal issues. Counsel submitted that if this Court allov-ed the
appeal on the new legal points, the effect would be that the time
provided for in Section 60 of the Act for the 1st Responclent to

challenge the decision of the Appellant, would have elapsed. That
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this would deny the 1st Respondent the right to assert iis legal
rights.

We hasten to say that we dealt with the issue concerning the
absence of the Appellant at the hearing of the appeal. Clearly Rule
71(10)(a) of the Supreme Court Rules gives this Court
discretionwhether or not the appeal should be dismissad. We
decided to proceed since we had the heads of argumen by the
Appellant.

Counsel went on to submit that this Court exercises « pellate
jurisdiction. That if this Court hears the issue of the statii of the
Notice of Investigation, it will be determining a matter whick is still
pending before the Tribunal. That instead of exercising 7 pellate
jurisdiction, this Court will be drawn into exercising original
jurisdiction and determine an issue it can only entertain on ¢ ppeal.

To reinforce the above arguments, Counsel referred us to
Article 125 of the CONSTITUTION OF ZAMBIA (AMENCMENT)

ACT® which states that-

“125. (1) Subject to Article 128, the Supreme Court is t:e final
Court of appeal.
(2} The Supreme Court has-
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(a) appellate jurisdiction to hear appeals from the Court ¢f Appeal;
and
(b) jurisdiction conferred on it by other laws.”

Counsel also referred us to Section 7 of the SUPREME (COURT
OF ZAMBIA ACT", which provides that-

“7. The Court shall have jurisdiction to hear and determin: appeals
in Civil and Criminal matters as provided in this Act and s:«  other
appellate or original jurisdiction as may be conferred upo: it by or
under the Constitution or any other law.”

Counsel submitted that this Court should allow the T ibunal
to perform its statutory mandate as set out in Section 68 ¢ he Act

which provides that-

“68. The functions of the Tribunal are to -

{a) hear any appeal made to it under this Act; and

(b) perform such other functions as are assigned to it under ‘his Act
or any other law.”

According to Counsel, Section 68 (a) of the Act acknov/ledges
that an appeal to the Tribunal may be made at any stige. In
Counsel’s view, that provision does not envisage that o1y final
decisions of the Appellant may be taken to the Tribunal. (‘ounsel
contended that an appeal to the Tribunal may be made ever before

investigations are complete. That if the intention of Parliame: t was
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that only final decisions of the Appellant could be appealed ¢ gainst,
Section 55(11) of the Act would have stated so.

With regard to whether a party can appeal agairst the
issuance of a Notice of Investigation, Counsel submitted it at this
question too did not arise in the lower Court and no injusticc would
be occasioned to the Appellant if this Court does not adjuci:ate on
it. In the alternative, Counsel asked this Court to give the words in
Section 60 of the Act their ordinary meanings. In this regard,
Counsel referred us to, among other cases, our decision in {1e case
of ANDERSON KAMBELA MAZOKA AND OTHERS V. LEVY

PATRICK MWANAWASA AND OTHERS'', where we said tha -

“It is trite law that the primary rule of interpretation is th: ¢ words
should be given their ordinary grammatical and natural mes aing. It
is only if there is ambiguity in the natural meaning of the v rds and
intention cannot be ascertained from the words used by the
legislature that recourse can be made to other principles of
interpretation.” ' ‘ :

Counsel argued that the purport of Section 60 is to illow a
person or an enterprise that is aggrieved with any order or 1 rection
given by the Appellant, in relation to investigaticns and

determinations, to appeal to the Tribunal. Counsel referred 1 s to
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definitions of the words “order” and “direction” cont:ziied in
BLACK’S LAW DICTIONARY! In Counsel’s view, in its I tice of
Investigation, the Appellant directed or guided the 1st Respcrt dent to
respond to the allegations levelled against it within 14 days.
Counsel submitted that Section 60 of the Act lawfully peraits the
Tribunal to determine questions on any direction issuec by the
Appellant provided they relate to part VIII of the Act.

In reply to Counsel for the 1st Respondent’s suppletientary
heads of argument, Counsel for the Appellant filed written h=ads of
argument on 25% July, 2017. Counsel started by giving a brief
background to the enactment of the Act and went on to rz er this
Court to the objectives of the Act as set out in the preamble to the
Act. Counsel submitted that the parameters of the objective: of the
Act are as outlined in Section 5. That in conducting the divvn raid
against the Respondents on the 19t of October, 2012, the /1 pellant
was simply carrying out the mandate conferred upc1 1t by
Parliament, through the enactment of the Act, and in pa ticular

under Section 5(c) of the Act.
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On whether a person or an enterprise can appea! to the
Tribunal against the issuance of a Notice of Investigation, ( ounsel
contended that the order or direction anticipated by Sectini 60 of
the Act was one that flowed from the Appellant’s performance of one
or more of its functions under Section 5 of the Act. He submitted
that the Notice of Investigation was merely a communicatic1 of the
institution of an investigation. That the Appellant had not n ¢ de any
determination of the matter. In Counsel’s view, the Appellent can
only make an order or direction, capable of being appealed ¢ gainst,
after the conclusion of investigations as provided by Section 55(10)

of the Act. Section 55(10) states that:-

“The Commission shall, at the conclusion of an investigatio 1 under
this section, publish a report of the inquiry and its concli:ions in
such a manner and form as it considers appropriate.”

Counsel argued that the Appellant did not make any crder or
direction by issuing the Notice of Investigation. In his vicw, the
appeal by the 1st Respondent to the Tribunal was, th refore,
premature. Counsel stated that the 1st Respondent could o1y have
properly appealed to the Tribunal after it received the App:llant’s

decision of 26t of April, 2013.
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With regard to the question of what constitutes an o der or
direction under the Act, Counsel referred us to the definitio1: of the
two terms in BLACK’S LAW DICTIONARY™. That te said
Dictionary defines the word 'notice' as “a written or jrinted
announcement ....” Counsel then argued that there can be no
appeal against the making of an announcement to a party under
investigation, informing them that an investigation has been
commenced against them. He submitted that since the At pellant
did not make any order or direction in the Notice, the appea. by the
1st Respondent to the Tribunal was incompetent and must
accordingly be set aside.

We have carefully considered the evidence on recod, the
submissions of Counsel and the judgment appealed against

The learned Counsel for the Appellant argued the fist and
third grounds of appeal together.

It is clear that the decision of the Tribunal and th:1 of the
Court below, were anchored on Section 55(11) of the /fct. This

Section provides that-
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“55(11) The Commission shall not investigate a matter that i: before
the Tribunal unless the Tribunal directs otherwise.”

It is not in dispute that Section 55(11) of the Act dces not
allow the Appellant to conduct investigations into a matte: that is
before the Tribunal.

In our view, the starting point in this case is to asceitain the
originating process which moved the Tribunal. The docun ent on
pages 167 to 170 of the record of appeal shows that the 1st
Respondent moved the Tribunal by way of an 'appeal.’ It is headed

"Notice of Appeal" and starts by stating:-

"TAKE NOTICE that Omnia Fertiliser Zambia Limited of Plot
397a//1/c, Makeni Road, off Kafue Road, P.O. Box 392100, Lusaka
being wholly dissatisfied with the decision of the Executive  Jirector
in the 1st Respondent, the Competition and Consumer Fctection
Commission of 4th Floor, Main Post Office, Cairo Road, L:i aka, on
the 6th day of November 2012, intends to appeal to the Cora setition
and Consumer Protection Tribunal against the whole decisia ©» which
decided:-

TAKE NOTE that the Competition and Consumer Prot2« tion
Commission has officially commenced investigation ag:inst
you on the following allegation:-

That your company working in collaboration with Nyioribo
Investment Zambia Limited is alleged to be engaged in.
allocation of markets, bid rigging and sharing price
information in supplying fertiliser under the Farmer In>ut
Support Program. I wish to inform you that the allegec
conduct is anti-competitive and in contravention of €2 tion
9(1)(a)(b) and (c) of the Competition and Consumer Prct :ction
Act No. 24 of 2010.
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You are hereby requested to respond to this Notice wit] in 14
fourteen days of receipt thereof." (emphasis ours)

The 'Notice' which is referred to in this document is on page 172 of
the record of appeal. It was issued by the Executive Directy " on 6t
November 2012. The grounds of appeal outlined in the 'V tice of
Appeal, appearing on pages 167 to 169 of the record, broad'y attack
the constitutionality of the investigations, and of Section 55'4) and
(5) of the Act. The reliefs sought include declarations that the
Notice of Investigation and the Search Warrant were, illegal and
void ab initio.

In essence, the appeal by the 1st Respondent was ag:i st the
issuance of a Notice of Investigation against[it. The quesii»n that
ought to have been resolved both at the Tribunal and in th« Court
below, therefore, was whether one can appeal against ta: mere
issuance of a Notice of Investigation under the Act. Inevital ly, the
follow up questions would be:- “at what stage of the Apr:llant’s
investigation process can an aggrieved person or enterprise t ke the
matter to the Tribunal? Can an aggrieved person or enterprise go to

the Tribunal and invoke Section 55(11) of the Act just on re«« ipt of
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the Notice and before the Appellant even conclucd=s its
investigations? Did the Tribunal in this case have jurisd ction to
deal with the appeal by the 1st Respondent against the [lutice of
Investigation?”

These are the legal issues that we put across to the earned
Counsel for the 1st Respondent at the hearing of the ippeal.
Counsel conceded that since the issues in question are lega , this
Court has the discretion to deal with them even though the¢y were
not raised both before the Tribunal and the lower Cour: They
have, however, submitted that this Court should not exer:ise that
discretion, to deal with the legal issues raised, because rofasal to
deal with them will not occasion any injustice to the Anellant,
more so that the Appellant never appeared at the hearing of the
appeal. Counsel has further submitted that this Court cen only
exercise its discretion to consider the said legal issues if they arose
from the main matter that is still pending before the Tribiu:al and

not from a decision of the Tribunal on an interlocutory issue.
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We have carefully studied the supplementary argunu nts by
Counsel for the 1st Respondent. It is our firm view that thi: Court
cannot ignore legal issues that touch directly on the juriscic tion of
the Tribunal. This Court must satisfy itself as to whel er the
Tribunal has jurisdiction to deal with an appeal ag:iist an
investigation that is still pending, before we can even decice on the
merits of the appeal by the Appellant to this Court. In other words,
we have to be satisfied that the Tribunal had jurisdiction to ©iake
the decision that was appealed against to the lower Court. 1 terms
of Section 25 (1)(a) of the Supreme Court of Zambia Act, Chaoter 25
of the Laws of Zambia, this Court has power, on the hearins of an
appeal in a civil matter, to confirm, vary, amend or set aside the
judgment appealed from or give such judgment as the ca:e may
require.

It is trite law that where a matter is wrongly before ¢ Court
and, in our view, this includes a Tribunal, that Court or T ibunal
has no jurisdiction to make any lawful order or grant any r->medy.

This was the conclusion we came to when we decided the czs - of
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JCN HOLDINGS LIMITED, POST NEWSPAPERS LIMIT > AND
MUTEMBO NCHITO V DEVELOPMENT BANK OF ZAME : 2, In

that case, we specifically said the following:-

"It is clear from the Chikuta and New Plast Industries Case: hat ifa
Court has no jurisdiction to hear and determine a matter, it cannot
make any lawful orders or grant any remedies sought by « warty to
that matter."

We again dealt with the issue of jurisdiction in the ‘:ase of
ARISTOGERASIMOS VANGELETOS AND ANOTHER V IMETRO
INVESTMENT LIMITED AND OTHERS". In that case, we
accepted that the Appellant did not challenge the High Court
Judge's jurisdiction when the matter came up before him. Ve also
considered the general rule that an issue that has not been raised
in the Court below cannot be raised on appeal. However, ve held
that the question of jurisdiction can be raised on appeal
notwithstanding the fact that it was not raised in the Cou 't below.
We went on to refer to HALISBURY'S LAWS OF ENGLAIl:, 4TH
EDITION, VOLUME 10 PARAGRAPH 717 where the carned

authors state that:
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"It is the duty of an Appellate Court to entertain a piz: as to
jurisdiction at any stage, even if the point was mnot raisc¢ in the
Court below."

We went further to state as follows at pages J54 - J55:-

"This authority clearly places an obligation upon us to allin’ a plea
of want of jurisdiction to be raised, even where, as in this ¢ se, the
issue was not raised in the Court below. The rationale fo: - his lies
in the comsequence of the court exercising jurisdiction v-hich it
does not possess. Halsybury's at paragraph 715 states, im this
regard, that where a court takes it upon itself to exercise a
jurisdiction which it does not possess, its decision amounts to
nothing. Jurisdiction must be acquired before judgment i3 ziven.

It can be discerned from the foregoing position of the law, ' hat the
absence of jurisdiction nullifies whatever decision follows fr«m such
proceedings This is the position because, the power of this Court
(like that of any other court created by the Constit'uion) to
adjudicate upon matters in terms of Articles 118 and 1 ¢ of the
Constitution of Zambia Act is vested in it by the people of Z2a ubia to
be exercised justly in accordance with the Constitution : ad any
other laws. The exercise of such power, in the abs nce of
jurisdiction, amounts to an abrogation of the confidence r:] osed in
the courts by the people and a contravention of the Cor s itution
and other laws There is, therefore, need to cure such a d:fect at
any adjudicative level and on appeal, whether or not it was :.n issue
in the Court below."

The question that inevitably falls to be decided in this case,
therefore, is whether the Tribunal had jurisdiction to entertain the
appeal by the 1stRespondent against the Notice of Investigation."

Now, appeals under the Act are governed by Section ¢.( of the

Act. That section provides that-

“A person who, or an enterprise which, is aggrieved with a: rder or
direction of the Commission under this Part may, within tk 1y days
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of receiving the order or direction, appeal to the ‘'r bunal.”
(Emphasis ours)

It is evident from Part VIII of the Act that it is only Secrion 60
that an aggrieved person or enterprise can use to invcke the
appellate jurisdiction of the Tribunal; more so when one co 1siders
the provisions of Section 68 of the Act, which outlines the f11ctions
of the Tribunal. It is unmistakable from Section 68 that ayez -t from
what is provided for in paragraph (b) of that section, a metter can
only be taken to the Tribunal through an appeal. The said Section

68 states as follows:-

“68. The functions of the Tribunal are to -

(a) hear any appeal made to it under this Act; and

(b) perform such other functions as are assigned to it unde -his Act
or any other law.” (Emphasis ours)

The other functions referred to in paragraph (b) of Sec ion 68
relate to applications that the Act allows Appellants to malx to the
Tribunal under circumstances that have been Speciﬁcally stated in
the Act.

A cursory scrutiny of the Notice of Appeal filed by the 1st
Respondent before the Tribunal, in fact shows that he 1st

Respondent lodged its appeal pursuant to Section 60 of the Axt. As
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stated above, that Notice of Appeal reveals that the 1st Resgondent
was appealing to the Tribunal because it was dissatisfied aith the
Notice of Investigation issued by the Appellant on 6% Nciember,
2012. Now, does a Notice of Investigation issued under he Act
constitute an “order” or a “direction” as envisaged by Secti> 1 60 of
the Act? This is the question that ought to have exercised 'tz mind
of the Tribunal and that of the lower Court. It goes to the v ry root
and jurisdiction of the Tribunal.

We are of the firm view that the above Notice of Inve 3 igation
cannot be said to have been an 'order' or 'direction' give:1 by the
Appellant. An “order” has been defined in BLACK'f LAW

DICTIONARY" as follows:

“1. A command, direction, or instruction. 2. A written dir2 ‘tion or
command delivered by a government official, esp. a court o udge.
e The word generally embraces final decrees as vell as
interlocutory directions or commands.” ' '

Clearly, the Notice of Investigation was not an order t ecause
that Notice simply informed the 1st Respondent that the At pellant
had officially instituted investigations against it and reque:t:d it to

respond to the Notice. The Respondents chose not to respoiu. to
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the Notice and instead appealed. Similarly, we are of the view that
the Notice of Investigation cannot be said to be a 'directiorn' within
the context of Section 60. BLACK’S LAW DICTIONARY’ efines
direction as “An order; an instruction on how to pro: ed....”
Such a 'direction’, once given has to be complied with. Th=e is no
option to disobey. The word “direction” is not defined in tae Act,
but it would appear that the context in which it is used in Section
60 of the Act refers to directions that are specifically proviled for
under Sections 58, 59, 61 and 62 of the Act. The said s >ctions
empower the Appellant to give certain directions to a person: or an
enterprise. Section 58 empowers the Appellant to give d 1:ctions
relating to restrictive agreements; Section 59 empovers the
Appellant to give directions relating to distortion, preveion or
restriction of competition; Section 61 empowers the Appellant to, .
among others, remedy, mitigate or prevent substantial les: ¢ 1ing of
competition; and Section 62 allows the Appellant to gran: nterim
measures. It is those kind of directions which, in our i w, are

appealable to the Tribunal under Section 60 of the Act.
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On the basis of the foregoing, we hold that the IMctice of
Investigation was neither an order nor a direction in the ¢ text of
Section 60 of the Act. It was, therefore, premature for the 1st
Respondent to appeal to the Tribunal against the issuance of the
Notice. In fact, as can be seen from the wording of the otice of
Investigation, apart from notifying the 1st Respondent a'» ut the
investigations, it was intended to give it an opportunity tc >rovide
explanations to rebut the allegations against it. If ihe 1st
Respondent had provided satisfactory explanations, it is [ ossible
that the allegations could have been allayed and the inves i zations
could have been closed. Any other interpretation of Sec:iion 60
would defeat the very purpose for which the Commissicn was
created; to be a watchdog of fair trading practices. In fa-t, any
other interpretation would have the effect of thwarting or 1 -railing .

the Commission's very mandate.

We do not think that it was the intention of Parliame' 1", when
it enacted Section 55(11) of the Act, to enable a persca or an

enterprise, to use an appeal to the Tribunal to thwart or hal®
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investigations properly instituted under the Act. In this :se, all
that the Appellant did was to inform the Responden: of the
institution of investigations and to request it to respond to the
allegations in the Notice. As we have stated above, if we F'cIld that
investigations by the Appellant can be halted, pursuant tc Section
55(11) of the Act at any stage of the investigations, we v+ uld be
frustrating the very purpose for which the Appelleért was
established by the Legislature, namely, to ‘safeguard and p-« mote

competition; and protect consumers against unfair trade
practices’. It is our considered opinion, therefore, that S3ection
55(11) of the Act only becomes operative when an appeal !: s been
properly taken to the Tribunal pursuant to Section 60 of t e Act.
Accordingly, we hold that the Tribunal did not have juriscic tion to
entertain the 1st Respondent’s appeal against the Noc.ice of
Investigation because the said Notice was neither an ord: nor a
direction. Applying our decision in the cases of JCN HCI DINGS
LIMITED'? and ARISTOGERASIMOS VANGELATOS'® we 1 ¢ Id that

the purported appeal to the Tribunal against the Notice of
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Investigation was a nullity from inception. It follows, theref> e, that
the Appellant acted within the provisions of the Act, v hen it
proceeded to render its decision on 26t April, 2013.

With regard to the second ground of appeal, Counse. ‘or the
Appellant has argued that the lower Court misdirected itsel  vhen it
held that the Appellant did not give the Respondents an opj ¢ rtunity
to be heard before it made its decision of 26t April, 2013.

It is clear from the Notice of Investigation that the Af pellant
requested the 1% Respondent to respond to that Notic: within
fourteen days of the Notice. The fact that the 1st Respondern: zlected
not to respond to the Notice cannot be construed to mean that it
was not accorded an opportunity to make representations on the
allegations. We, therefore, find merit in the second gr>ind of
appeal. The Court below, therefore, erred when it held t.at the
Respondents had not been given an opportunity to be hearc.

On the fifth ground of appeal, Counsel for the Appeli: nt has
submitted that the learned trial Judge erred when she joir ed the

2nd Respondent to the proceedings. Counsel has contended 1 at
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since the 2nd Respondent indicated its desire to be joinel to the
proceedings, the lower Court ought to have formally made 1 1 order
for non-joinder. That, in the absence of the said order, he 2nd
Respondent was irregularly joined to the proceedings.

We have indeed noticed from the record of appeal, that the 2nd
Respondent was not a party to the proceedings before the "1 bunal.
In the proceedings before the lower Court, the only time tha: he 2nd
Respondent was mentioned was on 29t January, 201+ when
Counsel for the Appellant indicated that she had rec<ied an
application from the 2nd Respondent to join the proce :dings.
Counsel for the Appellant further indicated that she did no' wish to
oppose that application. However, there is no evidence of te said
application on the record of appeal. It is thus not clear whet 1er the
learned trial Judge decided on the matter and allowed he 2nd
Respondent to join the proceedings. In addition, in her juc gment,
the learned trial Judge did not say anything as to whethe - ‘he 2nd
Respondent was joined to the proceedings, although tie 2nd

Respondent's name appears on the caption of the judgment ¢ " the
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lower Court. When asked by this Court, Counsel for he 1st
Respondent admitted that the 2nd Respondent was not joiv d as a
party. On this premise, we are of the view that the 2rd Resy ondent
was not properly joined to these proceedings. We find mei i in the
fifth ground of appeal.

On the totality of the issues in this appeal, we find me 1 in the
appeal and we allow it. The judgment of the Court belcv is set
aside. It follows that the decision of the Tribunal also falls - 1 ay.

According to Section 60 of the Act, an appeal against 11 order
or direction of the Tribunal must be made within 30 dav . The
decision of the Appellant in this case was made on 26th Arr 12013
and by that date, this matter had already been taker to the
Tribunal. Taking into account the appellate process - m the
tribunal, it.can safely be stated that these proceedings ha e only
been concluded today. We, therefore, direct that the 30 d:y period

given in Section 60 within which to appeal should start r inning

from today.
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The 1st Respondent is therefore at liberty to appeal ag:i 1st the
Appellant's decision of 26t April 2013 within 30 days from ¢ 1ay.

Costs shall be for the Appellant to be taxed in doiiult of

agreement.
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